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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claim for worker's compensation benefits under the
Longshore and Harbor Workers’ Compensation Act, as amended (33
US.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on May 6, 2002 in New London, Connecticut, at



which time all parties were given the opportunity to present
evidence and oral arguments. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Administrative Law Judge, CX for a
Claimant’s exhibit, JX for a Joint exhibit and RX for an exhibit
offered by the Employer/Carrier. This decision is being rendered
after having given full consideration to the entire record.
Stipulations and Issues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Claimant and the Employer were in an employee-employer
relationship at the relevant times.

3. Claimant alleges that he suffered an injury on March 4,
2001 to his lungs in the course and scope of his employment.

4. Claimant gave the Employer notice of the injury in a
timely manner.

5. Claimant filed a timely claim for compensation and the
Employer filed a timely notice of controversion.

6. The parties attended an informal conference on July 18,
2001.

7. The applicable average weekly wage is $466.91, the
National Average Weekly Wage.

8. The Employer/Carrier have paid no benefits herein.
The unresolved issues in this proceeding are:

1. Wiether Caimant’s pulnonary injury is causally related to
his maritinme enpl oynent.

2. If so, the nature and extent of Claimant's disability.

3. Caimant’'s entitlenent to an award of nedi cal benefits and
i nterest on past due conpensation benefits.

4. Claimant’s attorney’'s entitlenent to a fee award and
rei mbursenent of litigation expenses.



Post-hearing evidence has been admitted as

Exhibit Item Filing
Date

No.

RX 3 Notice relating to the Taking of ~ 05/10/02

the Deposition of Daniel Gerardi
On June 26, 2002

CX 4 Attorney Enbry' s letter filing his 05/28/02
CX 5 Fee Petition 05/ 28/ 02
CX 6 Attorney Enbry’'s letter filing the 06/10/02
CcX 7 March 27, 2002 Deposition Testinony 06/ 10/ 02
O Louis V. Buckley, MD.
CX 8 Attorney Enbry's letter filing his 07/10/02
CX 9 Amended Fee Petition 07/ 10/ 02
CX 10 Attorney Enbry's letter filing the 07/17/02
JX 1 Parties’ Additional Stipulations, 07/17/02

as well as the

RX 2 May 1, 2002 report of Dr. Gerardi, 07/17/02
a docunent discussed at the hearing

The record was cl osed on July 17, 2002 as no further docunents
were filed.

Summary of the Evidence

Donald S. Rollins ("Claimnt" herein), sixty-four (64) years
of age, with a high school education and an enpl oynent history of
manual |abor, began working on July 16, 1956 as an outside
el ectrician at the Goton, Connecticut shipyard of the Electric
Boat Conpany, a division of the General Dynami cs Corporation
(“Enployer”), amaritine facility adjacent to the navigable waters
of the Thanes River where the Enployer builds, repairs and
over haul s submari nes. As an outside electrician, Caimnt had
duties of running electrical cables onto and t hroughout the boats,
as well as installing electrical conponents thereon. He directly
worked with and around asbestos bl ankets and he had to cut and
apply asbestos to pre-heat the steel to permt welding thereof. He
al so worked in close proximty to pipe | aggers who were cutting and
appl yi ng asbestos as i nsul ati on around t he heati ng pi pes, machi nery
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and equipment, Claimant remarking (1) that the cutting of asbestos
caused asbestos dust and fibers to float around the ambient air of
the work environment, (2) that overhauling and/or refurbishing of

already-commissioned submarines was “especially dirty” and (3) that
his work cl othes were covered with asbestos white powder to such an
extent that he resenbled a snow man. He was also exposed to

wel di ng funes, grinding dust, paint fumes and ot her such injurious
pul monary stimuli. (TR 14-18)

G ai mant becane a foreman on July 3, 1968 and he left the
shipyard on July 5, 1968 and went to work el sewhere as a fire truck
driver for the Gty of Goton Fire Departnment for twenty-nine (29)
years. His duties consisted only of driving a fire truck to the
scene of a fire and obtaining a water supply for the hoses; he did
not engage in actual fire fighting. He took a voluntary retirenent
in 1997. daimnt testified that he gradually began to experience
shortness of breath during the late 1990s and he no |onger can
performany heavy physical work; he has difficulty clinbing stairs
and he no | onger can wal k around the golf course to play a round of
golf. He has worked nowhere else. (TR 18-27)

Cl aimant was examned by Louis Buckley, MD., a noted
pul nonary specialist and the doctor issued the follow ng report on
May 31, 2001 (CX 1):

| had the pleasure of seeing your client/my patient, Donald
Rollins, in my office today. The patient is a very pleasant 63
year-old white male who worked at Electric Boat for twelve years as
an electrician in the early-to-mid 1960s. From 1969 to 1997, he
worked as a firefighter and had considerable smoke and other lung
irritant exposure fighting working fires. The patient was referred
to me for evaluation of a right-sided pleural effusion. In
addition, the patient had bilateral apparent pleural plaques. His
pulmonary physiology is reasonably well-maintained and he has been
able to continue an active lifestyle. He does, however, have
moderate obstructive airway disease with moderate restrictive
airway disease with diffusing capacity that is about 66% of
predicted. His lung volumes, overall, are 60% of predicted. His
FEV, is around 50% of predicted with significant bronchodilator
response.

In following the patient serially over the last several months
the patient 's pleural effusions have markedly improved. He does
have marked bilateral pleural thickening and | think compatible
with asbestosis origin. There is no evidence of congestive heart
failure. Although the timing is not ideal, | think this probably
represents an asbestos pleural effusion now in the resolution
phase. He is, however, left with restrictive lung disease without
significant diffusion abnormality and his pulmonary parenchyma
appears to be not involved with pulmonary fibrosis at this time.



I would classify him as asbestos pleural disease without
interstitial lung disease at this time. He will need to be followed
closely. He does not appear to have evidence for carcinomatosis or
mesothelioma at this time. The patient is being followed
expectantly. He will next be assessed in late September/early
October with a chest x-ray and pulmonary function tests at that
time.

I hope this information is of value to you.

Dr. Buckley reiterated his opinions at his March 27, 2002
deposition, the transcript of which is in evidence as CX 3.

Dr.RobertR. Crassread G ai mant’ s February 20, 2001 chest x-
ray as follows (CX 2):

HISTORY: Wheezing in the right |ung.
No previous study is available for conparison.

PA and lateral film of the chest is shows there to be mld
cardi onegal y. There is extensive pleural thickening bilaterally.

This is greater on the left side. | could not exclude pleural
ef fusi ons; however, this may all represent pleural thickening. If
the patient has any previous studies, | would suggest conparison

with previous studies. There are sone increased |inear densities,
whi ch probably represent scarring. No definite acute infiltrate is
seen.

Similar  abnormal changes were seen on C aimant’s March 3, 2001
CT scan of the chest. (CX 2-2)

On the basis of the totality of this record and having
observed the deneanor and heard the testinmony of a nost credible
Caimant, | make the foll ow ng:

Findings of Fact and Conclusions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
Wi tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Grain  Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Cr. 1962);
Scott v. Tug Mate, Incorporated , 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Guiberson Pumping, 22 BRBS 87, 91 (1989); Anderson v.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem

Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandtv. Avondale Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
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(1978).

The Act provides a presumption that a claim comes within its

provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and hi s
enpl oynent activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. Cir. 1976),
cert. denied, 429 U.S. 820 (1976). Cl ai mant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), affd |,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24

BRBS 141 (1990); Anderson v. Todd Shipyards , supra, at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie " case. The Suprene Court has held that
“[a] primafacie ‘ clai mfor conpensation,’” to which the statutory
presunption refers, nust at |east allege an injury that arose in
the course of enploynent as well as out of enploynent." United
States  Indus./Fed. Sheet Metal, Inc., v. Director, Office of
Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S. 608,
615 102 S. Ct. 1318, 14 BRBS631, 633 (CRT) (1982), rev'g Riley v.
U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Moreover, "the mere existence of a physical impairment is plainly

insufficient to shift the burden of proof to the employer.” U. S
I ndustri es/ Federal Sheet Metal, Inc., et al., v. Director, Ofice
of Workers' Conpensation Prograns, U.S. Departnent of Labor, 455
U.S. 608, 102 S.Ct. 1318 (1982), rev'g Riley v. U. S.
I ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir.
1980). The presumption, though, is applicable once claimant

establishes that he has sustained an injury, i.e., harm to his

body. Preziosi v. Controlled Industries, 22 BRBS468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil ding and Construction Conpany, 17 BRBS
?6, ;59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
1981).

To establish a prima facie claim for compensation, a claimant

need not affirmatively establish a connection between work and
harm.  Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an

accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984).
Once this prima faci e case is established, a presumption is created
under Section 20(a) that the employee’s injury or death arose out

of employment. To rebut the presumption, the party opposing

entitlement must present substantial evidence proving the absence
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of or severing the connection between such harm and employment or

working  conditions. Kier , supra ; Parsons Corp. of California v.
Director, OWCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Parking Management Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.

Bath Iron Works Corp. , 22 BRBS 301, 305 (1989). Once claimant
establishes a physical harm and working conditions which could have
caused or aggravated the harm or pain the burden shifts to the

employer to establish that claimant’s condition was not caused or

aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS

284 (1989); Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986).

If the presumption iS  rebutted, it no longer controls and the
record as a whole must be evaluated to determine  the issue of
causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Volpe v.
Northeast Marine Terminals , 671 F.2d 697 (2d Cir. 1981). In such

cases, | must weigh all of the evidence relevant to the causation

issue. Sprague v. Director, OWCP , 688 F.2d 862 (1st Cir. 1982);
MacDonald v. Trailer Marine Transport Corp. , 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the Section
20(a) presumption, claimant must prove that (1) he suffered a harm,
and (2) an accident occurred or working conditions existed which
could have caused the harm. See, e.g. , Noble Drilling Company v.

Drake, 795 F.2d 478, 19 BRBS6 (CRT) (5th Cir. 1986); James v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's employment
aggravates a non-work-related, underlying disease so as to produce
incapacitating symptoms, the resulting disability is compensable.

See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner

v. Bath Iron Works Corp. , 11 BRBS 556 (1979), affd sub nom.
Gardner v. Director, OWCP , 640 F.2d 1385, 13 BRBS 101 (1st Cir.
1981). If employer presents "specific and comprehensive" evidence

sufficient to sever the connection between claimant’s harm and his
employment, the presumption no longer controls, and the issue of

causation  must be resolved on the whole body of proof. See, eg.,
Leone v. Sealand Terminal Corp. , 19 BRBS 100 (1986).

The Board has held that credible complaints of subjective
symptoms and pain can be sufficient to establish the element of
physical harm necessary for a prima facie case for Section 20(a)
invocation. See Sylvester v. Bethlehem Steel Corp. , 14 BRBS 234,
236 (1981), affd , 681 F.2d 359, 14 BRBS 984 (5th Cir. 1982).
Moreover, | may properly rely on Claimant's statements to establish
that he experienced a work-related harm, and as it is undisputed
that a work accident occurred which could have caused the harm, the
Section  20(a) presumption is invoked in this case. See, e.qg,
Sinclair v. United Food and Commercial Workers , 23 BRBS 148, 151
(1989). Moreover, Employer’'s general contention that the clear

weight of the record evidence establishes rebuttal of the
presumption is not sufficient to rebut the presumption. See
generally Miffleton v. Briggs Ice Cream Co. , 12 BRBS 445 (1980).
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The presumption of  causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8 920. Wat this requirenent neans is that the enployer
must offer evidence which conpletely rules out the connection
between the all eged event and the alleged harm In Caudill v. Sea
Tac Alaska Shipbuilding , 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a mtter of lawto rebut the presunption because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Terminals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess i nsufficient to rebut the presunption where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). \Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co. , 22 BRBS
94 (1988) (nedical testinony that clai mant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbest osi s causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimnt’s enploynent while the remaining 1%was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prima facie el enents of
har m possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunptionitself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Holmes v. Universal  Maritime  Services Corp. ,
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rule governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nati ons were resol ved
in favor of the injured enployee. Young & Co. v.Shea, 397 F.2d
185, 188 (5™ Cir. 1968), cert. denied, 395 U.S. 920, 89 S. &. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
Collieries , 512 U.S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordi ngly, after Greenwich Collieries the enpl oyee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
-8



is invoked, see Kelaita v. Triple A Machine Shop , 13 BRBS 326
(1981), the burden shifts to employer to rebut the presumption with
substanti al evidence which establishes that claimnt’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. General Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The probative testimony of a physician that no

rel ati onship exists between an injury and a cl ai mant’ s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
whol e body of proof. Stevensv. Tacoma Boatbuilding Co. , 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
eval uating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enployee’ s treating physician as opposed to the

opi nion of an exam ning or consulting physician. In this regard,
see Pietrunti v. Director, OWCP 119 F. 3d 1035, 31 BRBS 84 (CRT) (2d
Cr. 1997). See also Sir Gean Amos v. Director, OWCP, 153 F.3d

1051, amended, 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir. 1999).

In the case sub judice , Clainmant alleges that the harmto his
bodily frame, ie., his asbestosis, resulted fromhis exposure to

and inhalation of asbestos at the Enployer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing t he connection between
such harmand Claimant's maritinme enploynent. |In this regard, see

Romeike v. Kaiser Shipyards , 22 BRBS 57 (1989). Thus, C ai mant has
establ i shed a prima facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

Injury

The term"injury" neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U S. C 8902(2); U.S. Industries/Federal Sheet Metal, Inc.,, et
al., v. Director, Office of Workers Compensation Programs, U.S.
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), revg
Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.

Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), affd
sub nom. Gardner v. Director, OWCP 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries , 22 BRBS 468 (1989); Janusziewicz

v. Sun Shipbuilding and Dry Dock Company, 22 BRBS 376 (1989)
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(Decision and Order on Remand); Johnson v. Ingalls  Shipbuilding , 22

BRBS 160 (1989); Madrid v. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the employment-related injury need not be the

sole cause, or primary factor, in a disability for compensation
purposes. Rather, if an employment-related injury contributes to,

combines with or aggravates a pre-existing disease or underlying

condition, the  entire resultant disability is  compensable.

Strachan Shipping v. Nash, 782 F.2d 513 (5th Cir. 1986);
Independent Stevedore Co. v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooley v. Marine Industries Northwest , 22 BRBS142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajotte v. General
Dynamics Corp., 18 BRBS85 (1986). Also, when claimant sustains an

injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside  work, employer is liable for the
entire disability if that subsequent injury is the natural and
unavoidable consequence or result of the Iinitial work injury.
Bludworth ~ Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cir. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS549

(1981). The terminjuryincludes the aggravation of a pre-existing
non-work-related condition or the combination of work- and non-
work-related conditions. Lopez v. Southern Stevedores , 23 BRBS295

(1990); Care v. WMATA , 21 BRBS 248 (1988).

In occupational disease cases, there is no "injury" until  the
accumulated effects of the harmful substance manifest themselves
and claimant becomes aware, or in the exercise of reasonable
diligence or by reason of medical advice should have been aware, of

the relationship between the employment, the disease and the death
or disability. Travelers Insurance Co. v. Cardillo , 225 F.2d 137
(2d Cir. 1955), cert. denied , 350 U.S. 913 (1955). Thorud v.
Brady-Hamilton Stevedore  Company, et al., 18 BRBS 232 (1987);
Geisler v. Columbia Asbestos, Inc. , 14 BRBS 794 (1981). Nor does

the Act require that the injury be traceable to a definite time.

The fact that claimant’s injury  occurred gradually over a period of

time as a result of continuing exposure to conditions of employment
iS no bar to a finding of an injury within the meaning of the Act.

Bath Iron Works Corp. v. White , 584 F.2d 569 (1st Cir. 1978).
This closed record conclusively establishes and | find and
conclude, that Cdaimant’s daily exposure to and inhalation of

asbestos dust and fibers has directly resulted in his asbestos-
rel ated di sease, that the date of injury is March 4, 2001, that the
Enpl oyer and Carrier (“Respondents”) had tinely notice of such
injury, that the Respondents tinely controverted Caimnt’s
entitlement to benefits and that Caimant tinmely filed for
benefits. In fact, the only issue remaining is the nature and
extent of Caimant’s disability, an issue | shall now resol ve.

Nature and Extent of Disability
It is axiomatic that disability under the Act is an econom c
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concept based upon a medical foundation. Quick v. Martin, 397 F.2d
644 (D.C. Cir. 1968); Owens v. Traynor , 274 F. Supp. 770 (D.Md.
1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. denied, 393 U.S.
962 (1968). Thus, the extent of disability cannot be measured by

physical or medical condition alone. Nardellav. Campbell Machine,

Inc., 525 F.2d 46 (9th Cir. 1975). Consideration must be given to

claimant’s age, education, industrial history and the availability

of work he can perform after the injury. American Mutual Insurance

Company of Boston v. Jones , 426 F.2d 1263 (D.C. Cir. 1970). Even

a relatively minor injury may lead to a finding of total disability

if it prevents the employee from engaging in the only type of

gainful employment for which he is qualified. ( Id. at 1266)
Claimant’s injury has become permanent. A permanent

disability is one which has continued for a lengthy period and is

of lasting or indefinite duration, as distinguished from one in

which recovery merely awaits a normal healing  period. General

Dynamics Corporation v. Benefits Review Board , 565 F.2d 208 (2d

Cir. 1977); Watson v. Gulf Stevedore Corp. , 400 F.2d 649 (5th Cir.
1968), cert. denied , 394 U.S. 976 (1969); Seidel v. General
Dynamics Corp. , 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shipbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shipbuilding and Construction Company, 17 BRBS56 (1985); Mason v.
Bender Welding & Machine Co. , 16 BRBS 307, 309 (1984). The
traditional approach for determining  whether an injury is permanent
or temporary is to ascertain the date of "maximum medical

improvement." The determination of when maximum medical
improvement is reached so that claimant’s disability may be said to
be permanent is primarily a question of fact based on medical
evidence. Lozadav. Director, OWCP , 903 F.2d 168, 23 BRBS78 (CRT)
(2d Cir. 1990); Hite v. Dresser Guiberson Pumping , 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit  Authority , 21
BRBS 248 (1988); Wayland v. Moore Dry Dock , 21 BRBS 177 (1988);
Eckley v. Fibrex and Shipping Company, 21 BRBS120 (1988); Williams
v. General Dynamics Corp. , 10 BRBS 915 (1979).

The Benefits Review Board has held that a determination that
claimant’s disability is temporary or permanent may not be based on
a prognosis that claimant's condition may improve and become
stationary at some future time. Meecke v. 1.S.O0. Personnel Support
Department , 10 BRBS 670 (1979). The Board has also held that a
disability need not be "eternal or everlasting” to be permanent and
the possibility of a favorable change does not foreclose a finding
of permanent disability. Exxon Corporation v. White , 617 F.2d 292
(5th  Cir. 1980), affg 9 BRBS138 (1978). Such future changes may
be considered in a Section 22 modification proceeding when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Company, 16 BRBS282 (1984), affd , 776 F.2d 1225, 18 BRBS12 (CRT)
(4th Cir. 1985).
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The Board has held that an irreversible medical condition is
permanent per se. Drake v. General Dynamics Corp., 11 BRBS 288
(1979).

Permanent disability has been found where little hope exists

of eventual recovery, Air  America, Inc. v. Director, OWCP,597 F.2d
773 (1st Cir. 1979), where claimant has already undergone a large
number of treatments over a long period of time, Meecke v. I.S.O.

Personnel Support Department , 10 BRBS670 (1979), even though there
is the possibility of favorable change from recommended surgery,

and where work  within claimant’s work  restrictions iSs  not
available, Bell v. Volpe/Head Construction Co., 11 BRBS377 (1979),
and on the basis of claimant’s credible complaints of pain alone.

Eller and Co. v. Golden, 620 F.2d 71 (5th Cir. 1980). Furthermore,

there is no requirement in the Act that medical testimony be
introduced, Ballard v. Newport News Shipbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp. , 8 BRBS

451 (1978), or that claimant be bedridden to be totally disabled,
Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5th Cir. 1968).
Moreover, the burden of proof in a temporary total case is the same

as in a permanent total case. Bell , supra. See also Walker v. AAF
Exchange Service , 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp. , 3 BRBS 490 (1976). There is no requirement

that claimant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers Company ,
8 BRBS 533 (1978), and an award of permanent total disability may

be modified based on a change of condition. Watson v. Gulf
Stevedore Corp., supra .

An employee is considered permanently disabled if he has any

residual disability after  reaching  maximum medical improvement.

Lozada v. General Dynamics Corp. , 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Workers , 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no

longer  undergoing treatment with  a view towards improving his
condition, Leech v. Service Engineering Co., 15 BRBS18 (1982), or

if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority , 13 BRBS 446 (1981).
Average Weekly Wage

For the purposes of Section 10 and the determination of the

employee’s average weekly wage with respect to a claim for

compensation for death or disability due to an occupational

disability, the time of injury is the date on which the employee or
claimant becomes aware, or on the exercise of reasonable diligence
or by reason of medical advice should have been aware, of the

relationship between the employment, the disease, and the death or
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disability. Todd Shipyards Corp. v. Black , 717 F.2d 1280 (9th Cir.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp.,, 17 BRBS 17 (1985); Yalowchuck wv.

General Dynamics Corp. , 17 BRBS 13 (1985).

The 1984 Amendments to the Longshore Act apply in a new set of
rules in occupational disease cases where the time of injury (i.e.,
becomes manifest) occurs after claimant has retired. See Woods v.

Bethlehem Steel Corp. , 17 BRBS 243 (1985); 33 U.S.C. §8902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of | oss of earning capacity, but rather
in terms of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gat ed by t he Areri can Medi cal Associ ation. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairment. See 33 U S. C
8908(c)(23); 20 CF.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a pernmanent
partial inpairnment award based on a one hundred (100) percent
physi cal inpairment. Donnell v. Bath Iron Works Corporation, 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nati onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enployee. See 33 U. S.C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp. , 22 BRBS 52 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Caimant may be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability my be entitled to
t ot al disability benefits although the awareness of the
rel ati onship between disability and enploynent did not becone
mani fest until after the involuntary retirement. |In such cases,
the average weekly wage is conmputed under 33 U S. C 8910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tine of awareness. MacDonald v. Bethlehem
Steel Corp., 18 BRBS 181, 183 and 184 (1986). Compare LaFaille .
General Dynamics Corp. , 18 BRBS 882 (1986), revid in relevant  part
sub nom. LaFaille v. Benefits Review Board , 884 F.2d 54, 22 BRBS
108 (CRT) (2d Cir. 1989).

Thus, where disability conmences on the date of involuntary
wi thdrawal from the workforce, claimant's average weekly wage
shoul d reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B).
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However, if the employee retires due to a non-occupational
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirement provisions. In  Woods v.
Bethlehem Steel Corp. , 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirement provisions because the employee
retired due to disabling non-work-related heart disease prior to
the manifestation of work-related asbestosis.

In the case at bar, Claimant is a so-called voluntary retiree
as he left the Enployer’s shipyard on July 5, 1968, went to work as
a fire fighter for twenty-nine (29) years and as his asbestos-
rel ated di sease became manifest on March 4, 2001. Accordingly,
Caimant is entitled to an award of benefits for his thirty-five
(35% percent inpairnent of the whole person, commencing on March
4, 2001, the date of injury, and such benefits shall be based upon
the National Average Wekly Wage as of that date, i.e,, $466. 91,
and an appropriate order will be entered herein. (JX 1)

Interest

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding
& Dry Dock Co., 8 BRBS 556 (1978), affd in  pertinent part and
rev’d on other grounds sub nom. Newport News v. Director, OWCP,594
F.2d 986 (4th G r. 1979); Santos v. General Dynamics Corp., 22 BRBS
226 (1989); Adams v. Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudil .
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perryv. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp. , 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whol e, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S. C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.
Portland  Stevedoring  Company, 16 BRBS 267, 270 (1984), modified on
reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat the above provi si on woul d beconme effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Director.

Medical Expenses
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An Employer found liable for the payment of compensation is,
pursuant to Section 7(a) of the Act, responsible for those medical

expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatment is recognized as

appropriate by the medical profession for the care and treatment of
the injury. Colburn  v. General Dynamics Corp. , 21 BRBS 219, 22
(1988); Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).

Entitlement to medical services is never time-barred where a

disability is related to a compensable injury. Addison v. Ryan-

Walsh Stevedoring Company, 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine

Terminals Corp. , 7 BRBS 234 (1977). Furthermore, an employee’s

right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Terminal and Stevedore Corp., 8
BRBS 515 (1978). Claimant is also entitled to reimbursement for

reasonable  travel expenses in seeking medical care and treatment
for his work-related injury. Tough v. General Dynamics
Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union

Telegraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), revd
on other grounds , 682 F.2d 968 (D.C. Cir. 1982), cert. denied , 459
U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held

that a claimant's entitlement to an initial free choice of a
physician under Section 7(b) does not negate the requirement  under
Section 7(d) that claimant obtain employer's authorization prior to
obtaining medical services. Banks v. Bath Iron Works Corp. , 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum v.

Washington Metropolitan Area Transit Authority , 14 BRBS956 (1982).
However, where a claimant has been refused treatment by the
employer, he need only establish that the treatment he subsequently

procures on his own initiative was necessary in  order to Dbe
entitled to such treatment at the employer’s expense. Atlantic &
Gulf  Stevedores, Inc. v. Neuman 440 F.2d 908 (5th Cir. 1971),
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

An employer's  physician’s determination that Claimant is fully
recovered is  tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C. Cir. 1984);
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary

medical expenses subsequent to employer’'s refusal to authorize

needed care, including surgical costs and the physician’s fee, are
recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp., 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section  7(d) requires that an attending physician file the
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appropriate report within ten days of the examination. Unless such

failure is excused by the fact-finder for good cause shown in
accordance  with  Section  7(d), claimant may not recover medical
costs  incurred. Betz v. Arthur Snowden Company , 14 BRBS 805

(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Terminal , supra .

On the basis of the totality of the record, | find and
conclude that Cd aimant has shown good cause, pursuant to Section
7(d). daimant advi sed the Enpl oyer and Carrier (“Respondents”) of
his work-related injury in a tinely manner and requested
appropriate nedical care and treatnent. However, the Respondents
di d not accept the claimand did not authorize such nedical care.
Thus, any failure by Claimant to file tinmely the physician's report
is excused for good cause as a futile act and in the interests of
justice as the Respondents refused to accept the claim

Accordingly, in view of the foregoing, the Enployer and its
Carrier shall imedi ately authorize and pay for such reasonabl e and
necessary nedical care and treatnment relating to his asbestos-
rel at ed di sease, commenci ng on February 20, 2001, the date on which
his chest x-ray showed the asbestos-rel ated di sease. Such nedi cal
benefits shall be subject to the provisions of Section 7 of the
Act .

Section 14(e)

Claimant is not entitled to an award of additional
conpensati on, pursuant to the provisions of Section 14(e), as the
Respondents tinmely controverted Claimant’s entitlenment to benefits.
Ramos v. Universal Dredging Corporation , 15 BRBS 140, 145 (1982);
Garner v. Olin Corp. , 11 BRBS 502, 506 (1979).

Responsible Employer

The Enployer and its Carrier (“Respondents” herein) are
responsi ble for paynent of benefits under the rule stated in
Travelers Insurance Co. v. Cardillo , 225 F.2d 137 (2d Cr. 1955),
cert. denied sub nom. Ira S. Bushey & Sons, Inc. v. Cardillo, 350
U S. 913 (1955). Under the |ast enployer rule of Cardillo, t he
enpl oyer during the last enploynment in which the clainmnt was
exposed to injurious stimuli, prior to the date upon which the
cl ai mant becane aware of the fact that he was suffering from an
occupational disease arising naturally out of his enploynent,
should be liable for the full anpbunt of the award. Cardillo, 225
F.2d at 145. See Cordero v. Triple A. Machine Shop, 580 F.2d 1331
(9th Gr. 1978), cert. denied , 440 U. S. 911 (1979); General
Dynamics Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Gr. 1977). Caimant is not required to denonstrate that a
distinct injury or aggravation resulted from this exposure. He
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need only demonstrate exposure to injurious stimuli. Tisdale v.

Owens Corning Fiber Glass Co. , 13 BRBS 167 (1981), aff’d mem. sub
nom. Tisdale v. Director, OWCP,U.S. Department of Labor, 698 F.2d
1233 (9th Cir. 1982), cert. denied , 462 U.S. 1106, 103 S.Ct. 2454
(1983);  Whitlock v. Lockheed Shipbuilding & Construction Co. , 12
BRBS 91 (1980). For purposes of determining who is the responsible
employer or carrier, the awareness component of the Cardillo  test
is identical to the awareness requirement of Section 12. Larson .
Jones Oregon Stevedoring Co. , 17 BRBS 205 (1985).

The Benefits Review Board has held that minimal exposure to
some asbestos, even without distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Grace v. Bath Iron Works

Corp., 21 BRBS?244 (1988); Lustig v. Todd Shipyards Corp., 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co.,, 10 BRBS435 (1979) (two

days’ exposure to the injurious stimuli satisfies Cardillo ).

Compare Todd Pacific Shipyards Corporation v. Director, OWCP , 914

F.2d 1317 (9th Cir. 1990), rev’g Picinich v. Lockheed Shipbuilding ,

22 BRBS 289 (1989).

As Claimant was last exposed to asbestos while ACE USAwas the
Carrier on the risk under the Act, ACE USA is responsible for all
of the benefits awarded herein.

Attorney’s Fee

Claimant’s attorney, having  successfully prosecuted this
matter, is entitled to a fee assessed against the Employer and its
Carrier (“Respondents™). Caimant's attorney filed fee

applications on May 28, 2002 (CX 5), and on July 10, 2002 (CX 9)
concerning services rendered and costs incurred in representing
G ai mant between August 9, 2001 and June 26, 2002. At t or ney
Stephen C. Enbry seeks a fee of $5,589.91 (including expenses)
based on 22.50 hours of attorney tinme and 4.00 hours of paral egal
time at various hourly rates.

In accordance with established practice, | wll consider only
t hose services rendered and costs incurred after July 18, 2001, the
date of the informal conference. Services rendered prior to this
date should be submtted to the District Drector for her
consi der ati on.

In light of the nature and extent of the excellent |egal
services rendered to Caimant by his attorney, the anount of
conpensati on obtained for Caimant and the | ack of conments on the
requested fee, | find a |l egal fee of $5,589.91 (including expenses
of $278.41) is reasonable and in accordance with the criteria
provided in the Act and regulations, 20 C F.R 8702.132, and is
her eby approved. The expenses are approved as reasonable and
necessary litigation expenses. M approval of the hourly rates is
limted to the factual situation herein and to the firm nenbers
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identified in the fee petition.

ORDER
Based upon the foregoing Findings of Fact, Conclusions of Law
and upon the entire record, | issue the following compensation
order. The specific dollar computations of the compensation award

shall be administratively performed by the District Director.
It is therefore ORDERED that:

1. The Enployer and its Carrier (“Respondents”) shall pay to
G ai mant conpensation for his thirty-five (35% percent permanent
partial inmpairment from March 4, 2001 through the present and
conti nui ng, based upon the Nati onal Average Wekly Wage of $466. 91,
such conpensation to be conputed in accordance wth Sections
8(c)(23) and (2)(10) of the Act.

2. Interest shall be paid by the Respondents on all accrued
benefits at the T-bill rate applicable under 28 U S. C. 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Director.

3. The Respondents shall furnish such reasonabl e, appropri ate
and necessary nedical care and treatnment as the Cdainmant's worKk-
related injury referenced herein my require, conmrencing on
February 20, 2001 subject to the provisions of Section 7 of the
Act .

4. The Enployer shall pay to Caimant's attorney, Stephen C
Enbry, the sum of $5,589.91 (including expenses) as a reasonable
fee for representing Caimant herein before the Ofice of
Adm ni strative Law Judges between August 9, 2001 and June 26, 2002.

i— T,

DAVID W. DI NARDI
District Chief Judge

Bost on, Massachusetts
DVD: dsr
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